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By its complaint filed with the Commission on September 4

1991 Pro Industries Inc PI seeks 31198 from Sea Land

Service Inc SeaLand The amount claimed represents an

alleged overcharge arising from a PI shipment that Sea Land moved

from Jacksonville to San Juan under a bill of lading dated

August 16 1991 The documentation indicates that all assessed

charges were billed to andor paid by the consignee

Both parties having consented to the informal procedure set
forth in Subpart S of the CommissionsRules of Practice and
Procedure 46 CFR 502301305 this decision will become
final unless the Commission elects to review it within 30 days
of the date of service
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PI did not specifically cite Section 2 of the Intercoastal
Shipping Act 1933 No such specification is required with
respect to overcharge claims
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Pagan Commission Sales Inc The governing bill of lading

indicates that the shipment consisted of one 45 foot nigh

cube container said to contain plastic articles

SeaLand originally booked the cargo as Plastic Articles

Viz Caps CupsGlassesJarsJugs in accordance with

Item 204734 of its Tariff No 482 FMCF No 61 Tariff After

the cargo arrived in San Juan it was inspected by The Adherence

Group Inc TAG which determined that a misrating had

occurred TAG concluded that the Tariffs Item 201560 Dinnerware

or Food Service Articles Aluminum Paper Plastic Polystyrene

or Wood Disposable Designed For Single Service Use

Viz Cups Lids should have been the basis for rating

Consequently a rerating was necessary and Sea Lands original

assessment of178438 was increased to365293 Subsequently

TAG amended the total charges to 209636 including an

administrative charge of 6240 The difference between this

second rebilling and the original assessment constitutes the

31198 at issue
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Inasmuch as the assessed charges appear to have been the
responsibility of the consignee PI would ordinarily be
required to demonstrate that it suffered actual injury as a
result of the alleged overcharge 46 USC app 1710g
Inasmuch as the complaint is herein denied on substantive
grounds no point accrues to an exploration of this issue
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The amendment took note of a specific per container rate
applicable from Jacksonville See The Tariffs 5th Revision

of Page 64 effective January 23 1991 Item 204734 appeared
on the 7th Revision of Page 146A effective May 1 1991 The
administrative charge was found in Rule 225 4th Revision of
Page 30S effective July 26 1991



PI maintains that the original application of Item 204734 was

in fact correct

we found the description in Item
number 201560 aluminum paper plastic
polystyrene or wood to be confusing did

they mean only polystyrene Then why the
seemingly redundant plastic Polystyrene is
a plastic If they meant all plastics why
have an Item number 204734 We judged that
the difference would be based on the design
limitation of Item 201560 We also ship
plastic knives forks and spoons Into what

item would they fall SeaLand contends that
because the cups are polystyrene then
Item 201560 applies But by their own

description to qualify the articles listed
must be designed for single service use
This to us was ambiguous and seemingly
contrary to the general perception of plastic
articles The manufacturer advises that the

cups are made of Expanded Polystyrene Beads
or EPB and on the bottom the 6 is found
designating within the industry that this is
indeed a Polystyrene article Websters

New World Dictionary on page 1048 defines
polystyrene as tough clean colorless plastic
material and defines tough on page 1414 as
being strong but pliant Item 204734

exhibit F among other articles list cups
The item requires that they be plastic but
has no design qualifications Since the cups
were plastic and manufactured of a tough and
pliant material we applied 204734

We wonder how the line would react in the

reverse if a shipper was claiming that its
product was
of one of

disagreed
limitation
final use
once

designed for single use and made
the listed materials and they
How could the line enforce such a

How would they know if in the
the product was only being used

In support of its claim PI included a copy of the shippers

invoice describing the cargo as foam cups and lids for

foam cups
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In response to service Sea Land expressed its view that TAG

correctly rerated PIs shipment in accordance with Tariff

Item 201560 Respondent notes that PIs invoice does not actually

describe the cargo as polystyrene cups and lids but observes that

this description is confirmed by TAGs documentation SeaLand

states that Item 201560 is the only item in the tariff which

specifically applies to such a shipment

Item 201560 includes specific reference to
plastic polystyrene food service articles
disposable designed for single service use
This description clearly applies to the cargo
at issue and such application is not

expressly denied by Claimant Item 204734

only applies generally to plastic articles
including cups Item 201560 includes a

specific rate applicable to cargo moving from
Jacksonville in a 45 foot container
Item 204734 has no specific 45 foot container
rate Finally Item 201560 specifically
includes lids for the cups Item 204734 does
not

In the view of the Settlement Officer Sea Lands argument is

persuasive Polystyrene cups and lids is a far more specific

description of the cargo than is plastic caps and cups The

ambiguity that PI detects simply does not exist

Complainants case for ambiguity appears to rest on two

points first both commodity descriptions cover plastic cups and
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This portion of Sea Lands argument is not relevant to this
proceeding The relative specificities of two or more
commodity descriptions must be compared on their own merits
Only after the most specific description is selected can the
applicability of portspecific rates be considered This

issue is discussed in Informal Docket No 1706I Imperial
Chemical Industries V Maersk Line Decision on

Reconsideration served October 29 1991 administratively
final December 5 1991
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second Item 201560s usage restriction is contrary to the general

perception of plastic articles In fact complainant is not on

firm ground with respect to either proposition Obviously both

descriptions pertain to plastic cups but Item 201560s inclusion

of polystyrene cups and lids leaves no doubt of its more specific

applicability to the cargo As for the usage restriction the

general perception of plastic articles in no way conflicts with

a design for single service use Obviously the foam coffee cups

commonly found in cafeterias and convenience stores are generally

intended for single service usage On the other hand many kitchen

cabinets house hard plastic cups that have been designed for

repeated use Such hard cups would likely be rated in accordance

with Item 204734

Finally PI suggests that the single service use restriction

is unenforceable inasmuch as the carrier has no knowledge of the

ultimate fate of the cups comprising the shipment That is true

but irrelevant The actual use to which a product is subjected can

not function as the basis for rating A rating scheme of that

nature would constitute an obvious invitation to discrimination

among shippers The relevant point is that polystyrene cups

while reuseable are constructed and priced in a manner that

contemplates single usage It is unnecessary to demonstrate the

ultimate fates of the individual cups
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CSC International Inc V Waterman Steamship Corp
19 FMC 523 528



In conclusion no basis for reparation exists and PIs claim

is denied

NY v v
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Joseph T Farrell

settlement
Officer


